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Purpose and Shareholder Power:
Part1

n March 6, 2025, the Securities and
O Exchange = Commissions  (SEC  or

Commission) Division of Corporation
Finance issued Staff Legal Bulletin No. 14M (SLB
14M), superseding the 2021 guidance contained in
SLB 14L." Although framed as informal guidance,
SLB 14M has immediate, significant implications
for how companies and shareholders engage under
Rule 14a-8 of the Securities Exchange Act of 1934
(Exchange Act).?

Shareholder proposal activity surged follow-
ing SLB 14L, particularly on environmental and
social issues. At the same time, companies found it
increasingly difficult to exclude proposals through
the SEC’s no-action process. Institutional investors,
while not the ones submitting proposals, voiced
concerns about being required to vote on a growing
number of low-quality or impractical submissions.

SLB 14M resets the Staff’s interpretive approach,
particularly under Rule 14a-8(i)(7)® (ordinary
business) and Rule 14a-8(i)(5)* (economic rele-
vance). It revives a structured standard for assessing

micromanagement, reinstates a quantitative thresh-
old for financial materiality, and withdraws the
expectation that companies include board-level
analyses in no-action requests.

While some critics frame SLB 14M as a political
shift, its primary legal function is to restore inter-
pretive consistency, reassert longstanding fiduciary
principles, and curtail the expansion of nonmaterial
environmental, social, and governance (ESG)-driven
shareholder activism. For registered funds and insti-
tutional investors, the bulletin also raises renewed
questions about fiduciary duty, stewardship, and liti-
gation risk.

This column examines SLB 14M in light of
prior SEC practice, its practical impact on no-action
requests and proxy voting, and its broader implica-
tions for corporate governance. It argues that SLB
14M restores coherence to the Rule 14a-8 frame-
work and offers a needed course correction amid ris-
ing proposal volume and complexity.

Statutory Background and Regulatory
Purpose

The shareholder proposal process is governed by
Section 14(a) of the Exchange Act, which authorizes
the SEC to issue rules governing proxy solicitations.
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The Commission first adopted Rule 14a-8 in 1942
to provide shareholders with a method to place pro-
posals in a company’s proxy materials without con-
ducting their own proxy solicitation.® In its original
form, the rule permitted any shareholder holding at
least $100 of company stock for six months to sub-
mit a proposal, subject to the Commission’s deter-
mination that the proposal was a “proper” subject
under state law.”

While the scope and structure of Rule 14a-8
have changed over the past 80 years, the rule con-
tinues to serve a core purpose: Facilitating a low-
cost channel for shareholders to communicate with
fellow investors and company management. It was
not intended as a vehicle for relitigating core corpo-
rate policy or overriding board judgment. Nor was
it designed as a mechanism to supplant the board’s
authority or to impose shareholder views on cor-
porate policy decisions. The rule reflects a balance
between shareholder access and managerial discre-
tion, protecting shareholder rights while recognizing
the board’s primary role in corporate governance.®

Rule 14a-8 includes a range of procedural and
substantive requirements. Shareholders must meet
minimum ownership thresholds, submit propos-
als within specified deadlines, and limit proposals
to 500 words. Companies may exclude proposals
that fail these procedural requirements or that fall
into one of 13 substantive exclusions outlined in
Rule 14a-8(i).° These exclusions permit compa-
nies to omit proposals that, for example, are not a
proper subject for shareholder action under state
law, [(i)(1)]; that would violate laws or SEC rules
[(1)(2)]; that are materially false or misleading
[(1)(3)]; that relate to the redress of a personal griev-
ance or involve a special interest [(i)(4)]; that fail the
economic relevance test [(i)(5)]; or that pertain to
ordinary business operations [(i)(7)]." Among these,
the “ordinary business” exclusion, has proven to be
the most significant and most frequently invoked.

Although the Commission addressed resubmis-
sion thresholds in the 1950s, it revised Rule 14a-8
in 1976 to clarify the rule’s purpose and scope.

The adopting release emphasized that the rule was
intended to promote corporate democracy by ensur-
ing that shareholders could communicate on signifi-
cant matters while preserving the board’s ability to
manage the company’s ordinary business affairs.” In
the decades since, the SEC and its Staff have issued
a series of legal bulletins, interpretations, and no-
action letters elaborating on the application of Rule
14a-8’s exclusions.

While the rule historically has drawn biparti-
san support, recent developments, including the
growth of ESG-oriented activism, have fueled par-
tisan debate over its scope.” The expansion of share-
holder activism, particularly around environmental
and social issues, has tested the boundaries of the
rule’s exclusions—particularly the “ordinary busi-
ness” and “significant policy” distinctions. As the
legal and political landscape continues to evolve, the
Commission’s interpretation of Rule 14a-8 remains
a key point of tension between shareholder rights,
board authority, and the Commission’s regulatory
role.

"Ordinary Business” Exclusion under
Rule (i)(7)

Given its frequent use and evolving interpreta-
tions, it is no surprise that the “ordinary business”
exclusion is the most frequently cited basis for omis-
sion under the Rule 14a-8 sharcholder proposal pro-
cess. The exclusion, under Rule 14a-8(i)(7), permits
companies to omit proposals that relate to “a matter
relating to the company’s ordinary business opera-
tions.”™ The SEC has long interpreted this exclu-
sion to rest on two considerations: (1) the proposal’s
subject matter (whether it implicates core manage-
ment functions); and (2) its level of detail (whether
it seeks to micromanage).' Both considerations turn
not just on the proposal’s text, but also on its context
and relevant precedent.

The Commission carved out a longstand-
ing exception to this rule: When a proposal raises
a “significant social policy issue,” it may not be
excluded—even if it touches on ordinary business.™



First articulated in the 1970s and reafirmed in sub-
sequent bulletins and no-action decisions,” this
exception has become the core battleground for ESG
proposals concerning climate change, racial equity,
political contributions, and similar matters.

This principle was reinforced in the SEC’s
1998 adopting release, which noted that proposals
“involving significant policy considerations ... gen-
erally would not be considered excludable because
the proposals would transcend the day-to-day busi-
ness matters.”"” This distinction is central to modern
ESG debates, in which proposals often blend policy
and operational concerns—such as racial equity in
hiring, supply chain due diligence, or climate-related
disclosures.

SLB 14M tightens the Staff’s standards for evalu-
ating exclusions under Rule 14a-8(i)(7), particularly
by reinstating analytical tools previously discarded
under SLB 14L and restoring a more rigorous micro-
management standard.™ It also reinstates references
to earlier Staff Legal Bulletins, specifically SLB 14A
and SLB 14C, and reintroduces a structured frame-
work the Staff had relied on for nearly two decades.™
By doing so, SLB 14M reestablishes a two-part
framework that had guided exclusion analysis for
over a decade:

1. Subject Matter Inquiry: Does the proposal
address “ordinary business” matters, such as
operations, product decisions, employee manage-
ment, or litigation strategy?

2. Policy Exception Inquiry: If so, does it neverthe-
less raise a significant policy issue that outweighs
ordinary business concerns?

In SLB 14M, the Staff reaffirms that policy
significance must be evaluated in light of a specific
company’s business, strategy, and financial condi-
tion.?® Even if a proposal addresses a topic of general
societal importance, it may still be excluded under
Rule 14a-8(i)(7) if the proponent fails to demon-
strate a meaningful nexus between the issue and
the company’s business operations.?’ This “nexus”

VOL. 32, NO.9 « SEPTEMBER 2025 3

requirement—first articulated in SLB 14I and rein-
forced in SLBs 14] and 14K—is now central to the
Staff’s analysis of whether a proposal transcends
ordinary business. For example, a proposal on gun
safety might be excludable for a grocery chain that
sells firearms but not for a company that manufac-
tures them.?” Similarly, proposals concerning litiga-
tion strategy may be excluded if they interfere with
ongoing legal proceedings, as illustrated by the
SEC’s 2021 no-action letter to Chevron.? Issues
such as human rights, artificial intelligence ethics, or
climate-related risk may also be excluded absent an
issuer-specific nexus.

SLB 14M empbhasizes that significance inquiry
remains case-by-case. Even when a proposal raises a
significant social policy issue, it may still be exclud-
able if it lacks a meaningful relationship to the com-
pany’s business, strategy, or financial condition.?*
This approach reaffirms the Commission’s long-
standing issuer-specific standard, echoed in prior
bulletins such as SLBs 14A, 14C, and 14E.?

Importantly, SLB 14M also restores “micro-
management” as an independent and sufficient basis
for exclusion. The bulletin clarifies that proposals
seeking to dictate “specific methods, timelines, or
targets” are likely excludable, even if they address sig-
nificant policy issues.?® This reverses SLB 14Ls more
permissive treatment of prescriptive ESG proposals
that previously were allowed based solely on subject
matter significance. SLB 14M thus limits share-
holder micromanagement by affirming the board’s
discretion over complex business judgments.?’
Micromanagement exclusions may apply even to
“precatory” proposals, if they improperly limit
the board’s discretion or compel specific business
actions.?® This doctrinal return clarifies that mate-
riality and micromanagement are distinct inquiries:
A proposal may be important but still impermissibly
prescriptive.”?

By restoring this bifurcated standard, SLB 14M
encourages proposals that respect the legal bound-
ary between investor oversight and day-to-day
management. It restores a structured and legally

Copyright © 2025 by CCH Incorporated. All Rights Reserved.



4 THE INVESTMENT LAWYER

defensible standard—one grounded in the text of
Rule 14a-8 and informed by decades of administra-
tive precedent.

“Economic Relevance” and the Return to
the Five Percent Test under (i)(5)

SLB 14M revives the economic relevance exclu-
sion under Rule 14a-8(i)(5), reinstating the 5 per-
cent quantitative threshold for proposals lacking
material financial impact.®® The Staff’s interpretation
restores (i)(5) as an independent ground for exclu-
sion, reversing years of reliance on the DC Circuit’s
1985 decision in Lovenheim v. Iroquois Brands, which
minimized the importance of the rule’s quantitative
test.>!

Under the reinstated framework, proposals may
be excluded if they concern operations that account
for less than 5 percent of a company’s total assets,
net earnings, and gross sales.* If a proposal fails to
meet this threshold, the burden shifts to the propo-
nent to demonstrate that the matter is “otherwise
significantly related to the company’s business.”?
SLB 14M confirms that, in these cases, the proposal
is presumptively excludable unless the proponent
can demonstrate a meaningful nexus between the
issue raised and the company’s business operations.*
This standard reflects a return to a more objective
materiality framework, requiring a company-specific
showing of relevance based on the proposal’s poten-
tial operational, reputational, or regulatory impact.
In evaluating that nexus, the Staff will consider “the
total mix of information available,” including the
company’s disclosures, governance practices, risk
factors, and public positioning on the issue.®

This marks a return to the SEC’s original ratio-
nale in adopting the 5 percent test in 1982.%¢ The
Commission designed the threshold to provide
a clear, objective screen for excluding proposals
addressing economically insignificant activities,
even where the issues had broader social or ethical
dimensions.*” For many years, however, the Staff
refrained from fully applying the rule, particularly

after the Lovenheim decision, which declined to
affirm the Commission’s interpretation.®® Instead,
the Staff effectively adopted the more permissive
Lovenheim approach, enabling the inclusion of pro-
posals with minimal financial impact based solely on
social significance.?® While that approach facilitated
the submission of proposals lacking economic rel-
evance, SLB 14M narrows the standard—refocusing
attention on quantifiable materiality.*® SLB 14M
expressly departs from the Lovenheim framework by
reinstating a presumption of exclusion for economi-
cally marginal proposals and reaffirming that social
or ethical importance alone is insufficient absent
operational relevance.*’

For issuers, this change restores a predictable
mechanism for excluding shareholder proposals
unrelated to core business operations.*? For fidu-
ciaries and institutional investors, it signals a shift
toward proposals with demonstrable financial and
operational impact, and away from those based pri-
marily on social, political, or ideological concerns.*®

The current Staft will reassert a fact-dependent
case analysis. For example, in a 2020 no-action letter,
the SEC granted exclusion of a shareholder proposal
submitted to Amazon concerning minority hiring
programs in a subsidiary that accounted for less than
0.3 percent of the company’s revenue, concluding
that the proposal lacked a significant connection to
Amazon’s overall business.** This application under-
scores how the 5 percent threshold, as reinforced by
SLB 14M, offers a viable procedural basis for exclu-
sion when both financial and nexus tests are unmet.

Having reoriented both the economic relevance
and ordinary business exclusions under Rules 14a-
8(i)(5) and (i)(7), SLB 14M signals a broader inter-
pretive shift by the Staff. These changes reflect a
return to exclusion criteria grounded in clear legal
thresholds—financial materiality, operational nexus,
and issuer specificity—rather than interpretive nar-
ratives or managerial discretion.* This approach
also sets the stage for the Staff’s revised treatment of
board analysis, discussed in the following section.



Revisiting the Role of Board Analysis in
No-Action Requests

In SLB 14M, the Commission’s Staff formally
withdrew its prior guidance encouraging compa-
nies to submit board-level analyses when seeking
to exclude shareholder proposals under Rule 14a-8.
Originally introduced in SLB 141 and reafhrmed
in SLBs 14] and 14K, this expectation reflected the
Staff’s belief that a board of directors—acting in
good faith—could offer useful insight into whether
a proposal raised a significant policy issue warrant-
ing shareholder input.*® SLB 14L reaffirmed this
approach, signaling continued deference to board
determinations.*’

However, SLB 14M marks a decisive shift, con-
cluding that board analyses had become largely for-
mulaic and failed to provide meaningful information
beyond what already was included in the no-action
request.*® Instead of offering tailored insight into a
company’s specific operations, most board submis-
sions followed a standardized format and lacked
substantive engagement with the proposal’s business
context or implications. Based on this experience,
the Staff found that these analyses “did not generally
have a dispositive effect,” and often omitted infor-
mation critical to the exclusion determination.*®

As a result, SLB 14M eliminates the expecta-
tion that companies provide a board analysis. While
boards remain free to express their views, the Staff
“will not expect” such discussion and will evalu-
ate no-action requests independently based on the
rule’s text and applicable precedent.®® This reflects a
broader return to legal standards grounded in Rule
14a-8’s objective exclusions, rather than on discre-
tionary narratives submitted by issuers.”'

That said, board input may still be useful in
limited contexts, particularly where a proposal raises
borderline questions about significance or material-
ity. In such cases, a well-reasoned board analysis that
meaningfully engages with the company’s opera-
tions, governance risks, or long-term strategy may
clarify the record. But under SLB 14M, any such

input is discretionary rather than determinative: it
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must supplement, not substitute for, legal and fac-
tual analysis tied to the rule’s text.*

Judicial Review and the Future of
Rule 14a8

Although SLB 14M is styled as informal Staff
guidance, its directives carry significant practical
weight and may invite litigation. Courts have begun
to signal reduced deference to agency interpretations
following the Supreme Court’s decision in Loper
Bright Enterprises v. Raimondo, which overruled
Chevron deference.®® That decision clarified that
agency rules adopted through formal rulemaking,
such as future amendments to Rule 14a-8, will now
be reviewed de novo by courts without deference to
the agency’s interpretation. By contrast, Staff guid-
ance lacks the force of law and must stand on its per-
suasive merits. Accordingly, future legal challenges
may distinguish between formal Commission action
and Staff-issued interpretations such as SLB 14M,
particularly when the latter influences no-action
decisions in politically contested areas.

Under this less deferential framework, courts
may review Staff guidance under the standard artic-
ulated in Skidmore v. Swift & Co., which affords
deference based not on authority, but on persua-
siveness, consistency, and thoroughness.** Although
SLB 14M does not bind third parties, its interpre-
tive reasoning may still influence judicial outcomes,
particularly where the Staff’s position aligns with
long-standing agency precedent. Nevertheless,
courts could discount or reject the guidance if they
find that it introduces substantive obligations with-
out proper Commission endorsement or public
comment.

This evolving posture may encourage litigants to
challenge SEC no-action decisions grounded in SLB
14M, especially in politically charged ESG contexts.
Congressional committees and Republican state
attorneys general have openly questioned the legiti-
macy of prior SEC Staff interpretations, threatening
litigation and oversight in response to perceived pol-
icy overreach in proxy guidance.® Taken together,
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these developments suggest that SLB 14M’s inter-
pretive standards, though grounded in Staff bulletins
rather than formal rulemaking, could face challenge
not only in administrative forums, but also in federal
court.

The future of Rule 14a-8 may depend on whether
courts treat Staff Legal Bulletins as persuasive inter-
pretation or unauthorized policymaking. As dis-
cussed above, under Skidmore, courts weigh factors
such as consistency, thoroughness, and the degree to
which the guidance reflects historical agency prac-
tice. While the procedural clarity offered by SLB
14M—including the reinstatement of the economic
relevance and ordinary business exclusions—may
enhance its legal defensibility, its long-term durabil-
ity will depend on how future Commissions, and
ultimately the courts, view the role of Staff guidance
in administering the SEC’s statutory mandate over
the proxy process.

Conclusion to Part I—Legal and
Institutional Recalibration

This Part I examined SLB 14M from both legal
and institutional perspectives, focusing on how its
revisions to Rule 14a-8 seek to realign the share-
holder proposal process with longstanding fiduciary
principles and governance norms. While the proxy
landscape remains in flux, SLB 14M may mark an
inflection point—reasserting foundational standards
and setting the stage for a more deliberate and disci-
plined approach to shareholder engagement.

Part IT (which will appear in an upcoming issue)
will examine the political and institutional backdrop
to SLB 14M, shedding light on the dynamics that
led the SEC to reverse course. By tracing the shift
from SLB 14L to SLB 14M—and incorporating the
perspectives of asset managers, fiduciaries, and proxy
advisers—this section highlights the competing pres-
sures and evolving expectations surrounding the role
of shareholder oversight in corporate governance.
These developments carry particular significance
for registered funds, whose proxy voting obligations
are governed not only by the Investment Company

Act but also by fiduciary standards that may now be
tested against a more restrictive SEC framework.

Mr. Doyle and Mr. Eccles co-founded the
Responsible Business Initiative (RBI) to help
depoliticize the capital markets and refocus
regulatory and legislative discourse on issues
of material importance to issuers, asset owners,

asset managers, and investors.
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